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EXECUTIVE SUMMARY 
 

 The Nevada Division of Environmental Protection (NDEP) has a legal mandate to ensure that 
all underground petroleum storage tanks in the State do not pollute soil and groundwater.  The 
NDEP is committed to enforcement of the laws and regulations that were developed to fulfill this 
obligation.  Enforcement, or rather, the actions associated with ensuring compliance with the laws 
and regulations, demands a cooperative partnership between the regulated community and NDEP.  
Such a partnership must be built upon communication, trust, and a complete understanding of the 
means by which compliance is achieved.   This document is representative of our commitment to 
these ideals. 
 
 The function of this document is twofold.  The primary function of this document is to 
assist the regulated community in their efforts to comply with regulatory requirements for 
Underground Storage Tanks and Leaking Underground Storage Tanks (UST/LUST).  The secondary 
function is to assist NDEP personnel in identifying Divisional enforcement processes and procedures 
including interaction with Clark and Washoe Counties that have been delegated UST/LUST 
authority.  As such, the document delineates the roles and responsibilities of the regulator and the 
tank owners, defines the essential concepts that are central to an effective enforcement program, 
outlines the NDEP processes involved in encouraging and maintaining facility compliance, and 
describes the various tools available to NDEP personnel to compel compliance. 
 
 There are three areas of compliance remediation within the programs.  Underground Storage 
Tanks preventative compliance, Leaking UST remediation compliance, and Petroleum Fund 
remediation compliance.  This document looks at overall compliance and the use of enforcement 
within the three areas. 
 
 In encouraging compliance, regulators have a responsibility to deal with the regulated 
community in a helpful, fair, and equitable manner.  The NDEP’s enforcement program is based 
on a “three strikes” principle, wherein a tank owner is given three documented notices of a 
discovered violation and ample opportunity to comply with the requirements.  (Exception:  when 
there is an emergency which presents immediate danget to human health and/or the environment, 
then an order may be issued as soon as possible).  If after the third notice the violation still exists, 
then compulsory enforcement procedures commence.  In the worst case scenario, civil penalties may 
be employed with fines up to $25,000 per violation per day, until all violations are corrected.  In 
implementing its regulatory programs, the NDEP tries to promote voluntary compliance.  The NDEP 
believes that uniform application of the “three strikes” principle ensures that all tank owners are 
treated equally within the limits of the law. 
 
 The tank owner is fundamentally responsible for ensuring that his facilities are in 
compliance at all times.  Ultimately, it is in the owner’s best interests to do so since full compliance 
is critical to an owner’s use of the State Petroleum Fund as a financial assurance mechanism.  
Moveover, the pollution prevention measures incorporated into the regulations not only assist the 
tank owner in protection the environment and State waters, but also help hold his operating costs to a 
minimum.  Adherence to proper operation and maintenance avoids product losses, temporary 
closures, and cleanups.  The bottom line for owners is:  The rigorous pursuit of compliance 
today eliminates expensive problems down the road. 



SECTION 1. 
 

INTRODUCTION 
 

 The Nevada Division of Environmental Protection (NDEP) has been mandated by Nevada 
Revised Statutes (NRS) 459.800 – 459.856 to implement a program to prevent petroleum discharges 
to the environment and, when necessary, to oversee the mitigation of petroleum discharges.   The 
primary mandate for this program is the protection of public health and groundwater.  A key 
component of this program is the enforcement of regulations codified in Nevada Administrative 
Code (NAC) 459.9921-459.999.  The overlying enforcement philosophy of the program is the 
promotion of compliance with the regulations through cooperation.   
 
 The Division views its regulated community as its clients, attempting to assist them in their 
efforts to comply with the underground storage tank regulations in Title 40 Code of Federal 
Regulations, Part 280, as quickly and as inexpensively as possible.  As long as tank owners 
undertake a serious effort to comply, there is no threat of reprisal.  The use or threat of fines and 
penalties by the Division against a cooperative tank owner is discouraged.  However, blatant or 
habitual violators are always vigorously pursued. 
 
Program Overview 
 

 The NDEP Underground Storage Tank (UST) program has two fundamental 
objectives.  The first objective is to prevent the discharge of petroleum through the 
implementation of preventative regulations.  The second objective is to quickly respond to a 
release of petroleum product into the environment.  Tank owners share responsibility with 
NDEP for achieving these objectives 
 
 The preventative regulations, or UST regulations, impose five basic requirements on 
tank owners: 
 

• Leak Detection – Facilities must employ a method to determine if a leak is 
 occurring within the UST system. 

 
• Corrosion Protection- Facilities must guard their UST’s from corrosion 

 
• Spill Prevention – Facilities must have a mechanism to prevent spillage of  
 product during delivery to the UST system. 

 
• Overfill Protection – Facilities must have a mechanism to alert the operator 
 when the UST is 90-95% full during delivery to the UST System. 

 
• Financial Responsibility – Owners or Operators must demonstrate the ability 
 to pay for environmental cleanups from leaks. 

 
*(Tanks installed on or after December 22, 1988 must have corrosion, spill, and overfill 
protection.  Tanks installed before 1988 have until December 22, 1998 to upgrade). 



 
 The response regulations, or Leaking Underground Storage Tank (LUST) regulations, 
impose requirements to take specific actions within specific time frames in order to mitigate 
the possible imminent threats to human health and the environment.  Such threats might 
include explosive vapors, migration of the pollutant, exposure through inhalation or dermal 
absorption, and damage to drinking water sources.  Tank owners who fail to demonstrate 
appropriate effort in satisfying these requirements in the event of a leak are in violation of the 
NAC and subject to action by the Division to achieve compliance. 
 
 Enforcement actions must follow established enforcement procedures.  These 
procedures are designed to afford tank owners due process of law and to ensure fair and 
consistent application of enforcement by NDEP personnel.  This guidance is intended to 
outline the enforcement procedures and describe the various processes and tools that NDEP 
personnel employ to help violators regain the compliance status of their facilities.  It is a 
“living” document, and it is expected to be amended as the NDEP enforcement program 
evolves. 
 
Enforcement Processes 
 
 The enforcement processes associated with the UST and LUST regulations are 
basically identical.  In general, they afford the responsible party three opportunities to 
comply with the regulatory requirements.  These three opportunities are one way the NDEP 
demonstrates due diligence in enforcement actions (see Section 2 for further explanation).  
They include formal notices of noncompliance sent by certified mail and at least one site visit 
by a NDEP Project Officer.  The UST and LUST processes are explained in detail in Section 
3 and are graphically represented in Figures 1 and 2 included within that section.  However, 
if a release occurs and there is a threat to human health and/or the environment, the three 
strikes rule can be waived. 
 
Enforcement Tools 
 
 Enforcement tools associated with the UST and LUST regulations are also very 
similar.  Warning letters, site visits, field citation, telephone contact, and conferences are 
routinely used to inform, educate, and encourage both UST and LUST violators to comply.  
In the event that fines must be assessed, different UST or LUST penalty matrices are used by 
the NDEP to determine the appropriate fine.  The major differences are: 
 

• UST violations = maximum penalty of $5,000 per day per violation. 
 
 
 

• LUST violations = maximum penalty of $5,000 per day per violation.  
 An additional $25,000 per day per violation may be imposed if a 
 known petroleum discharge has impacted or is threatening the waters 
 of Nevada and is not being remediated. 

 



Use of these penalty matrices is explained in more detail in Section 4. 
 
 An additional enforcement tool is provided by the State of Nevada Petroleum Fund.  
Compliance with UST and LUST regulations is essential in maintaining full eligibility for 
reimbursement from the Fund.  A Reduction Reimbursement Policy (Appendix A) 
establishes guidelines for determining reductions in the value of reimbursements.  Specific 
details of the relationship between compliance, enforcement, and the Petroleum Fund are 
discussed in Section 4. 
 
Entities in the Enforcement Process 
 
 In accordance with Subtitle I of the Federal Resource Conservation and Recovery Act 
(RCRA), the NDEP acts as an implementing agency of the Federal UST program.  The 
NDEP initiated its own UST program in 1986.  This program was approved by the EPA in 
March, 1993.  The NDEP program operates with primacy authority from the EPA, but does 
rely on EPA for certain forms of assistance, including help with enforcement activities.  The 
NDEP allows contracted counties (Clark and Washoe) to operate independently without 
direct oversight by the NDEP.  These County Health Districts independently conduct the 
day-to-day oversight of tanks in their jurisdictions, but work closely with NDEP in certain 
program areas such as enforcement.  Regulations of tanks in the remainder of Nevada 
counties is the responsibility of the NDEP. 
 
 Enforcement activities in Nevada may involve any or all of these entities, depending 
upon the diffculty, urgency, and originating jurisdiction of a particular case.  In addition, 
NDEP may seek legal assistance from the Nevada Attorney General on any enforcement 
case.  The enforcement related responsibilities of each regulatory entity is summarized as 
follows: 
 

• EPA acts as: 
 
  *   the primary source of the regulatory mandate. 
  *   a support agency to implement field citations upon request from 
NDEP. 
 

• NDEP acts as: 
 
  *   an originator of enforcement actions. 
  *   the administrator of the Petroleum Fund. 
  *   an intermediary assisting counties when cases are referred to the  
   Attorney General. 
  * a partner with counties in education and outreach to the regulated  
   community. 
 

• Clark/Washoe Counties act as: 
 



  * originators of enforcement actions, and recommend enforcement  
   actions to NDEP.    
  * assistants to NDEP when cases are referred to the Attorney General. 
  * auditors for site compliance & Petroleum Fund reimbursements. 
  * partners with NDEP in education and outreach to the regulated  
   community. 
 

• Nevada Attorney General acts as: 
 
  * legal counsel to NDEP in support of enforcement actions. 
  * legal representation for NDEP in court. 
  * legal negotiator with tank owner’s counsel and NDEP. 
 
Successful Enforcement 
 
 Enforcement actions undertaken by the NDEP and its support entities are intended to 
encourage compliance at all times at all regulated tank facilities within the State.  The 
overriding objective is the protection of public health, safety, welfare, and the environment.  
To meet this objective, the NDEP is engaged in a cooperative effort with its tank owner 
“clients”.  The NDEP aims to be supportive of its clients as well as fair and consistent in it’s 
implementation of the rules. 
 
 It is important to the NDEP to be able to demonstrate success in its enforcement 
actions.  Success can be measured by the large proportion of facilities maintaining 
compliance throughout the year as well as how quickly noncompliant facilities regain their 
compliance status.  These and other critical measurements are now being used by NDEP to 
evaluate the performance of its clients as well as itself. NDEP’s goal is continuous 
improvement in performance.  To that end, we look for everyone’s help. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



SECTION 2. 
 

DEFINITION OF CONCEPTS 
 

What is Compliance? 
 
 A tank owner and his or her facility are considered to be in compliance at the time the 
facility conforms with all of the applicable provisions of federal regulations 40 CFR 280, 
sup-parts A through H, and state regulations NAC 459.9921 through 459.999.  In 40 CFR 
280 it is stipulated that tank owners must conform with: 
 

UST Reguirements 
 * UST technical standards for design, construction, and installation (i.e. corrosion 
 protection, overfill and spill prevention);  NOTE:  Tanks installed after December 22, 
 1988 must have corrosion, overfill, and spill prevention.  Tanks installed before 
 December 22, 1968 must be upgraded by December 22, 1988, or closed. 
 * UST notification/registration requirement; 
 * UST operational requirements and record retention; 
 * UST release detection requirements; 
 * UST closure requirements, and; 
 * UST financial responsibility mandates. 
 
These federal requirements are incorporated by reference in NAC 459.9921 through 459.999.  
In addition, the State regulations stipulate that LUST responsible parties must conform with: 
 

LUST Requirements 
 

 * LUST release reporting, response, investigation, and corrective action requirements. 
 * Specific soil action levels and cleanup standards, or Risk Based Corrective Action 
    (RBCA); 
 * Specific free product action levels; and 
 * Specific groundwater action levels and cleanup standards. 
 
Tank owners and their facilities that do not conform with any one or more of these 
requirements are not in compliance.  Noncompliant tank owners and their facilities remain in 
noncompliance until conformance with all applicable portions of 40 CFR 280 and NAC 459 
is demonstrated.  In other words, a facility is either in or our of compliance.  There is no 
middle ground. 
 
 A policy of strict compliance has been adopted by NDEP and its delegated authorities 
in the counties for two reasons in particular.  First, the NDEP is an implementing agency 
given primacy by the EPA, and the EPA states that unless a tank owner is in compliance with 
all applicable portions of 40 CFR 280, compliance has not been attained.  Secondly, many 
tank owners use the State of Nevada Petroleum Fund to demonstrate required financial 
responsibility. Tank owners and their facilities that are found to be in noncompliance with 40 



CFR 280 at the time a petroleum release is discovered may be subject to a reduction in 
remediation reimbursement payments. 
 
 Tank owners must demonstrate reasonable progress toward compliance in order that 
regulatory sanctions not be imposed.  This may be accomplished by responding to a notice of 
noncompliance, demonstrating a diligent attempt or intent to comply, responding to written 
or oral request for information promptly, etc.  However, regulatory personnel must ensure 
that they diligently educate tank owners toward compliance. 
 
What is Enforcement? 
 
 If an UST or LUST owner fails to comply with the applicable provisions of 40 CFR 
280, subparts A through H, NRS 459.800 through 459.856, or NAC 459.9921 through 
459.999, regulators must compel compliance through enforcement. 
 
 Nevada emphasizes the use of procedural and administrative techniques to attain 
compliance.  These include education, persuasion, conciliation, negotiation, administrative 
hearings, and adjudicatory functions.  A full accounting of these techniques is provided in 
Sections 3 and 4.  Using these techniques progressively, from education and gentle 
persuasion to adjudicatory functions, tank owners are brought into “voluntary” compliance.  
The progressive steps involved in this type of enforcement are not always linear and often 
depend on the severity of the violation, as it effects the general public and environment, and 
the cooperative nature of the tank owner. 
 
 In general, three written notifications of noncompliance or deficiency are issued.  
Each notice contains: 
 

• The specific law or regulation, either by number or quote, for shich the tank 
 owner is in noncompliance; 
• The facts which constitute the deficiencies; and  
• Any corrective actions to be taken and a “reasonable” time within which they 
 must be taken (NRS 459.852). 

 
Each notice allows ample time for the tank owner to respond or comply.  However, the total 
time allowed from the initial notice to total compliance is limited due to the compelling 
public interest.  In general, significant progress toward total compliance must parallel the 
notices.  If is does, complete compliance should occur within 180 days from the initial notice.  
NDEP considers that tank owners are treated equally and afforded sufficient due process 
using the three notice method, unless there is a serious threat to human health or the 
environment. 
 
 Procedural techniques are considered to be informal enforcement.  Whey they fail, 
NDEP initiates formal compulsory enforcement beginning with a Finding of Alleged 
Violation and Order (FOAV&O).  When formal enforcement begins, civil penalties ensue.  
Formal enforcement actions are implemented by NDEP.  Clark and Washoe Counties use 
informal enforcement and request formal actions through NDEP.  When the counties request 



formal enforcement, cases and files are required to be current and complete. A full 
description of compulsory enforcement techniques is provided in Section 4. 
 
What is Due Diligence? 
 
 Regulatory personnel have a responsibility to the general public and to the regulated 
community to enforce laws and regulations with care and attention to the principles of 
fairness and equality.  When they do, they are considered to be duly diligent. 
 
 Fairness, in part, means that tank owners are afforded due process.  Due process 
involves informing tank owners of the laws and regulations with which they must comply, 
notifying them of their deficiencies when they do not comply, informing them of what they 
must do to come into compliance, and giving them a reasonable amount of time to do so.  
However, the application of due process can often be perceived as cold hearted and anti-
business if total enforcement is required.  Therefore, fairness and due diligence also mean 
that regulatory personnel must be helpful and make sincere efforts to see to it that tank 
owners fully understand what is required of them. 
 
 Equality means that regulatory personnel attempt to apply the tools of enforcement 
equitably and consistently with each noncompliant tank owner.  This requires that a 
conscious and diligent effort be made to adhere to legally acceptable written protocols which 
have been developed in this regard.  The enforcement protocols require that regulatory 
personnel properly document their actions.  Without such documentation there is no way to 
confirm that tank owners involved in enforcement actions are being treated equally.  
Additionally, the public is not served (i.e., their money is wasted) when regulators cannot 
provide accurately documented cases when pursuing formal enforcement actions. 
 
 Tank owners must also be duly diligent.  They have a responsibility to the public to 
be protective of the environment through attentively attempting to comply with laws and 
regulations governing the operation, maintenance, reporting and notification, and 
construction requirements of their UST’s.  Whenever they become aware that they are in 
noncompliance, they have a duty to correct the situation promptly.  If they are not able to 
comprehend what is required, they must be willing to seek help from the NDEP/County, a 
knowledgeable consultant, or a contractor. 
 
What is Burden of Proof? 
 
 It is the responsibility of the tank owner to demonstrate to regulatory personnel that 
they are in compliance at all times with the applicable laws and regulations governing their 
UST’s.  It is also their responsibility to demonstrate, when filing claims with the Petroleum 
Fund, that their facility was in compliance when the leak(s) were discovered.  If compliance 
cannot be demonstrated by a tank owner when necessary, then, because regulatory personnel 
and the Petroleum Fund Claims Board act in the public interest, that tank owner and their 
facility are considered to be in noncompliance. 
 



 When formal enforcement actions are initiated to compel compliance (i.e., issuing a 
Finding of Alleged Violation and Order); (FOAV&O), regulatory personnel must assume 
that it is their responsibility to prove that tank owners did not make reasonable attempts to 
regain their compliance status before the FOAV&O was issued.  Therefore, the NDEP case 
file must include documentation of all correspondence, communications, and site inspections.  
It is absolutely essential that regulatory personnel make one last inspection of a noncompliant 
UST facility to document conditions before an FOAV&O is issued.  If the only 
documentation backing the enforcement action is that a tank owner failed to respond to 
written communication, regulatory personnel may find that the Office of the Attorney 
General is unable to prosecute the case. 
 
 Violations are summarized in a Notice of Noncompliance letter that is issued to the 
tank owner immediately after the inspection.  The Notice of Noncompliance requests the tank 
owner submit an intent to comply in writing or demonstrate regulatory compliance within 30 
days.  Proof may be provided in the form of documentation and/or by submitting to a follow-
up facility inspection.  It is the responsibility of the tank owner to obtain a Finding of In-
Compliance letter from the regulatory agency in the shortest time possible. 
 
 If initial compliance is not accomplished within the stated time period, up to two 
additional letters resulting in three strikes to the tank owner may be issued by certified mail 
to remind the owner of his responsibilities and potential liabilities for noncompliance.  If 
compliance is not accomplished following the third request, administrative enforcement 
procedures that can potentially result in civil and/or criminal action will be initiated.  This is 
referred to within NDEP as a “three strikes and you’re out” process.  Figure 1 provides a 
graphic representation of this process for UST cases. 
 
Leaking UST Cases 
 
 Enforcement actions in Leaking Underground Storage Tanks (LUST) cases are 
similar to those described for UST cases, but begin with the discovery of a release from an 
UST system.  Per NAC 445A.347 (Appendix C, previously NAC 445.240), a tank owner 
must notify the NDEP within 24 hours following discovery of a release from his UST 
system.  The minimum reportable quantities of a release are 25 gallons (of products), 3 cubic 
yards (of contaminated soil), 100 ppm TPH, or contaminant concentrations in the 
groundwater greater than the applicable MCLs.  The regulatory agency will require 
completion of specific corrective action phases within specific time frames as summarized in 
Table 1. 
 
 
 
 
 
 
 
 
 



Figure 1: UST Compliance Flow Chart - See Attachment 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Table 1.  ENFORCEMENT TIME FRAMES 
Phase Required Time Frame for Responsible Party 
Reporting Within 24 hours of confirmed release. 
Initial Abatement Within 20 days of initial release reporting. 
Site Characterization Initial – within 45 days of initial release reporting. 

Detailed – within 60 days of initial release  
                  Reporting 

Corrective Action Plan 
       Formulation 

Within 75 days of initial release reporting. 

Corrective Action Plan 
         Implementation 

Within appropriate time frame, following approval 
Of regulatory agency. 

Site Monitoring and Closure Within appropriate time frame, following approval 
Of regulatory agency. 

 
Letters will be issued to the tank owner requesting compliance with each phase itemized in 
Table 1.  Note that compliance includes both meeting the required schedule and satisfying 
certain technical requirements in completing corrective actions.  These technical 
requirements are outlined in a separate document entitled *Nevada Lust Corrective Action 
and Petroleum Fund Guidance.”   
 
 The first letter, known as the R-Spill Letter (Release-Spill Letter), requires a tank 
owner’s response within 45 days of a release.  This response is usually in the form of a 
Preliminary Site Characterization report.  Up to two additional letters per phase may be 
issued by certified mail to the tank owner, if necessary, in keeping with the “three strikes and 
you’re out” process.  Figure 2 is a graphic representation of this process for LUST cases.  If 
the tank owner fails to satisfactorily perform and demonstrate remediation as requested, 
administrative enforcement actions will be initiated.  Such actions can potentially result in 
civil actions as well as Petroleum Fund reimbursement reduction. 
 
 
 
 

 
 
 
 
 
  
 
   
 
 
 
 

 
 



LUST COMPLIANCE AND ENFORCEMENT 
 

 
 
 

Figure 2. 

Suspected release
reported by owner or
third party to NDEP

Send R-Spill Letter:
a) Use boiler plate template
b) Establish action/reporting schedule
c) Allow 20 days for a reply

Send 14 Day letter
a) Use "Template"
b) Send by certified mail
c) Allow 14 days for a reply

Does the
owner reply

in time?

NO

Send FOAV and Order
a) Send by certified mail
b) Allow 15 days for a reply
c) Copy to facility owner and
Petroleum Fund

Forward case to Attorney General
a) Draft memo outlining
violations, history, rationale, and
desired action
b) Get sign off from Bureau Chief
and Administrator
c) Copy to facility owner and
file

Is the owner
reply

satisfactory?

Is the
appropriate

report
submitted?

NO

NO

YES

YES

Review report

YES

Is the report
satisfactory?

Enter review result in PT database
and facility LUST file

Send Deficiency letter
a) Itemized deficiencies
b) Schedule for completion

NO

Enter review result in PT database
and facility LUST file

YES

Send Approval letter
a) Request for next action
b) Schedule for completion

LUST Action Due Dates
Initial Abatement Report = 20 days
Initial Site Characterization = 45 days
Detailed Site Characterization = 60 days
Corrective Action Plan = 75 days
Monitoring Report = monthly and/or quarterly

Notes:

Clark and Washoe County
forward cases to NDEP for
FOAV action:

a) Provide memo outlining
violations, history, rationale
and desired action
b) Attach copies of all
correspondence

NDEP may request EPA to
issue a Federal Field
Citation at this time as an
alternative to referral of the
case to the Attorney General

1

2

3



Tools Used to Document Due Diligence for UST & LUST 
 
 It is ultimately the responsibility of the tank owner to ensure that his UST facility is in 
compliance with applicable regulations at all times.  It is also the tank owner’s responsibility 
to assure that all phases of a LUST remediation project proceed as requested by the 
regulatory agency.  It is the regulatory agency’s responsibility to provide adequate assistance 
to tank owners in gaining and maintaining compliance.  Such due diligence efforts are 
documented by the regulatory agency using the tools summarized below. 
 
Inspections 
 
 Inspections are regularly conducted at UST facilities to document compliance and/or 
note violations of UST regulations.  A checklist is used during each inspection (see Appendix 
B). 
 
Letters 
 
 A series of letters are issued to tank owners to document violations of UST or LUST 
regulations or document facility compliance.  The initial letter (a Notice of Noncompliance 
or an R-Spill Letter) reflects the NDEP’s strong interest in maintaining a cooperative and 
productive working relationship with the tank owner.  Letters are sent dividing each phase of 
a UST or LUST project requesting various reports, or status updates.  Successive letters to 
uncooperative tank owners are increasingly more adamant in tone and more formal with 
respect to regulatory language.  Administrative enforcement actions will be initiated if 
compliance is not accomplished following three letters.  Two particularly important letters, 
the 14-Day Letter (the final “strike”) and the Finding of Alleged Violation and Order Letter 
are highlighted separately below. 
 
Phone Calls 
 
 The regulatory agency makes every effort to communicate with a tank owner during 
an enforcement action.  Phone calls offer a convenient avenue of communication during the 
course of a project.  All tank owners are urged to call their respective agency project officer 
and keep the lines of communication open.  Since the burden of proof of compliance is with 
the tank owner, tank owners may wish to submit a memo of each call to the regulatory 
agency for file archives. 
 
Reinspections 
 
 In cases of UST violations, facilities are commonly reinspected to verify compliance.  
Again, a checklist is completed for each reinspection. 
 
 
 
 
 



EPA Field Citations 
 
 In a limited number of UST cases when a tank owner is uncooperative in compliance, 
the NDEP may request assistance from the EPA.  The EPA has the authority to issue fines in 
the form of field citations to a noncompliant tank owner. 
 
14-Day Letter 
 
 As stated above, the regulatory agency issues up to three letters to a tank owner 
requesting compliance prior to initiation of administrative enforcement procedures.  The third 
letter is the 14-Day Letter.  This letter is issued to the tank owner by certified mail, and 
requests demonstrated compliance within 14 days of its receipt.  The 14-Day Letter actually 
initiates the administrative enforcement action.  Nonresponse to a 14-Day Letter may result 
in civil and criminal actions, and in the case of a LUST site, potential reduction of Petroleum 
Fund reimbursement (see Section 4). 
 
Finding of Alleged Violation and Order 
 
 If compliance is not accomplished following the 14-Day Letter, a Finding of Alleged 
Violation and Order is issued.  The FOAV&O defines the violation(s).  The Order 
summarizes specific tasks necessary to correct the violation(s) within a specified time frame.  
The tank owner must respond to the NDEP within 30 days of FOAV&O issuance. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



SECTION 4 
 

FORMAL ENFORCEMENT ACTIONS 
 

 As briefly discussed in Section 3, formal enforcement actions are initiated once a tank 
owner has accumulated “three strikes.”  These “formal” enforcement actions incorporate a 
number of punitive enforcement tools such as the FOAV and Order that are backed by civil 
penalties.  In addition, future Petroleum Fund reimbursements can be affected by 
noncompliance.  The techniques of applying these tools are described in detail below. 
 
Finding of Alleged Violation and Order 
 
 The Finding of Alleged Violation and Order, or FOAV&O, begins the “formal” 
enforcement proceedings.  The authority for issuing a FOAV&O is found in NRS 459.852, 
445A.675 and 445A.690 summarized below. 
 
 “Whenever the director finds that any person…violated any provision of NRS 
 459.800 to 459.856,…he may issue an order: 
 
 1.   Specifying the provision which is alleged to have been violated or which is 
  about to be violated; 
 2. Setting forth the facts alleged to constitute the violation; 
 3. Prescribing any corrective action which must be taken and a reasonable time 
  within which it must be taken; and 
 4. Requiring the person to whom the order is directed to appear before a director 
  or a hearing officer appointed by a director to show cause why the department 
  should not commence an action against him in district court for appropriate 
  relief.” 
 
The FOAV&O requires that the tank owner meet certain requirements by a specified date.  
Failure to do so could result in appropriate relief being sought.  Such relief could involve 
civil penalties. 
 
Referral to the Office of Attorney General 
 
 After receiving referral from NDEP, the Attorney General’s Office files a complaint 
in District Court seeking Civil Penalties and injunctive relief.  Injunctive relief is an order 
from Court to respond or to take action (NRS 459.854).  The Attorney General’s Office may 
seek civil penalties ranging from $5,000 (NRS 459.856) to $25,000 (NRS 455A.700) per 
violation per day. 
 
Civil Penalties 
 
 Penalties can be imposed on an owner for failure to comply with an order or 
regulation. 
 



 UST Penalties: up to $5,000 per day per violation 
 
 LUST Penalties: up to $5,000 per day per violation and up to $25,000 per day 
    per violation for threatening the waters of Nevada. 
 
EPA Field Citation 
 
 After formal request by NDEP, the U.S. Environmental Protection Agency (EPA) 
will come to owner/operator’s site and conduct a field citation inspection.  If any violations 
are discovered EPA will give owner/operator a response date for compliance and payment of 
any fines that may have been issued. 
 
 All Federal Enforcement will be handled by EPA Region 9 Office in San Francisco 
and Federal Courts. 
 
Enforcement Aspects of the State Petroleum Fund 
 
 Another administrative enforcement tool is provided within the policies of the State 
Board to Review Claims for the Petroleum Fund.  The Petroleum Fund reimburses eligible 
tank owners for reasonable costs associated with the cleanup of petroleum contaminated 
groundwater and soil at their facilities.  The amount of reimbursement a tank owner may 
receive can be affected by the tank owner’s degree of compliance with the UST and LUST 
regulations.  The amount of reimbursement reduction may also vary depending upon whether 
noncompliance is a result of UST or LUST violation(s).  In this respect, the Petroleum Fund 
acts as a tool to achieve compliance with the regulations. 
 
 Enrollment in the Petroleum Fund is not required of all tank facilities.  However, 
owners of all regulated UST’s must demonstrate that their facilities are in compliance with 
the financial responsibility requirements of 40 CFR 280, Subpart H.  There are several 
methods used to achieve compliance with these requirements.  Enrollment in the Petroleum 
Fund is only one method.  By paying an annual (October 1st through September 30th) fee of 
$100.00 per tank, a tank owner may enroll in the Fund and meet the financial responsibility 
requirements for that period. 
 
Compliance Determination 
 
 Being enrolled in the Petroleum Fund gives a tank owner the right to have his or her 
claim for reimbursement reviewed by the Petroleum Fund staff and the State Board to 
Review Claims.  When an application for reimbursement is submitted, a determination is 
made to establish if the tank(s) is in compliance.  The facility and tank owner’s tank 
registration file, facility inspection documentation, recommendation from regulatory agency, 
and other information are reviewed by the Fund staff.  The following outcomes from the 
review are possible: 
 

• a finding of compliance, 
• an “undetermined” finding, or 



• a finding of noncompliance. 
 
Reduction Procedures 
 
 In the case of a finding of noncompliance, the tank owner is notified of the 
determination by a certified Noncompliance Determination Letter.  The Petroleum Fund staff 
will issue a Noncompliance Determination Letter by certified mail at least 30 days prior to 
the scheduled presentation of a claim to the State Board to Review Claims.  This notification 
cites the specific violations that are alleged and advises the tank owner than his or her 
claim(s) for reimbursement will not be recommended to the Board for reimbursement until 
there has been resolution of the noncompliance issue(s).  The reduction is in conjunction with 
regulatory enforcement.  This allows time for the tank owner to present factual evidence to 
substantiate a finding of compliance, or agree to accept the finding of noncompliance. 
 
 In the case of an “undetermined” finding, the tank owner has 30 days to respond.  It is 
the tank owner’s responsibility to demonstrate to the satisfaction of the Petroleum Fund staff 
that his or her tank is in compliance with the regulations.  Again, the burden of proof in 
demonstrating facility compliance lies with the tank owner. 
 
 Note the Petroleum Fund enforcement procedure does not follow the “three strikes 
and you’re out” format.  A facility is either in compliance or out of compliance.  In 
addition, there is typically a Finding of Alleged Violation issued prior to a reimbursement 
reduction being effected.  Thus, there is no second chance. 
 
Reimbursement Reduction Policy 
 
 The formal Reimbursement Reduction Policy is provided in Appendix A.  Reduction 
schedules are established for both UST and LUST violations.  These are the different 
reimbursement reductions that may be applied to claims for which a finding of 
noncompliance has been made.  The Policy outlines the procedures for administering the 
reduction schedules.  Several key definitions applicable to the Policy are also included. 
 
Role of Delegated Authority After Refereal to Attorney General 
 
 The NDEP’s role after referral is one of informational liaison to the Arrotney’s.  
NDEP is also available for depositions or other requests as needed. 
 
Discussion of Tank Owner’s Rights of Appeal 
 
 The owner has a right to appeal all actions through all legal processes within the law.  
All orders are final and not subject to review unless, within thirty (30) days after the date 
such order is served, a request by written petition for a hearing is received by the State 
Environmental Commission, 901 S. Stewart Street, Suite 4001, Nevada 89701-5249. 
 
 
 



SECTION 5. 
 

CONCLUDING REMARKS 
 

 The NDEP and delegated counties are responsible to the public for 
administering a strong and effective enforcement program.  In addition, tank owners 
enjoy the fundamental right of due process under the law in all enforcement actions.  As a 
consequence, NDEP and county staff have a responsibility to demonstrate due diligence in 
encouraging tank owners to comply with regulatory requirements.  The NDEP and counties 
have established a procedure for applying the various enforcement tools used to compel tank 
owners to comply.  The procedure involves a specific sequence of events that serves to 
document that NDEP and county staff have been duly diligent in each individual 
enforcement case.  Routine use of the procedure by NDEP and county staff will help to 
ensure that all enforcement actions taken by NDEP and county staff are consistently fair and 
equal. 
 
 The overlying philosophy of the NDEP enforcement program is promotion of 
compliance through cooperation with the regulated community.  Tank owners are 
fundamentally responsible for ensuring that their facilities are in compliance at all times.  
Ultimately, it is in their best interest to do so.  In the spirit of cooperation, NDEP and 
counties believe information dissemination and acknowledgement/acceptance of one’s 
responsibilities is critical to success. 
 
 Success in enforcement is measured by the proportion of facilities maintaining 
compliance throughout the year as well as how quickly noncompliant facilities regain their 
compliance status.  The NDEP and the counties view their regulated community as their 
“clients” and attempt to assist them in every way.  This document is but one example of the 
effort NDEP and county staffs put forth to build a better, more efficient and effective 
enforcement program.  Yet, success in enforcement is also measured by the amount of time 
both the NDEP and county staff and tank owners do not spend attending to unnecessary 
enforcement activities.  To that end, the NDEP and counties rely on everyone’s cooperation.  
This document was developed to provide essential information and guidance for NDEP and 
county staff as well as members of the regulated community to help them in their joint efforts 
to maintain compliance.  It is considered to be a “living” document and it is expected to 
change as the program evolves and new information needs are realized.  The NDEP and the 
counties encourage constructive feedback about their enforcement program and this 
document, wherever appropriate. 
 
 
 
 
 
 
 
 
 



SECTION 6 
 

WHO TO CONTACT? 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Organization of NDEP Enforcement 
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EPA NDEP Attorney 
General 

NDEP      
Las Vegas  

Washoe 
County 

Clark 
County 



TELEPHONE CONTACT LIST 
 
 
  Nevada Division of Environmental Protection 
  UST/LUST Claims Branch 
  901 S. Stewart Street Suite 4001 
  Carson City, NV 89701-5249 
  (775) 687-9368 
  FAX:  (775) 687-8335 
 
  Clark County Health District 
  UST Program 
  P.O. Box 4426 
  625 Shadow Lane 
  Las Vegas, NV 89127 
  (702) 383-1274 
  FAX:  (702) 383-1445 
 
  Washoe County District Health Department 
  UST Program 
  P.O. Box 11130 
  1001 East Ninth Street 
  Reno, Nevada 89520 
  (775) 328-2400 
  FAX:  (775) 328-6176 
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APPENDIX A 
RESOLUTION NO. 94-023 

 
NEVADA STATE BOARD TO REVIEW CLAIMS 

REIMBURSEMENT REDUCTION POLICY 
 

 Staff recommendations for reduction(s) in reimbursement will be submitted to the 
State of Nevada Board to Review Claims if a determination of non-compliance with the 
Underground Storage Tank Regulations is made pursuant to the procedures in Attachment B.  
Recommendations to the Board will be based on the following criteria: 
 
Leaking Underground Storage Tank (LUST) Regulations. 
 
 Non-compliance with the LUST regulations for preventing petroleum releases will be 
 assessed as follows: 
 
 LUST.001 Failure to comply with Release Reporting, Investigation and 
 Confirmation.  40 CFR 280.50 – 280-53. 
 
   * 40 percent reduction 
  
 LUST.002 Failure to comply with Release Response and Corrective Action.  40 
   CFR 280.60 – 280.65; 280.67. 
 
   * 40 percent reduction 
 
 LUST.003 Failure to comply with the Corrective Action Plan as evidenced by a 
   Finding of Alleged Violation.  40 CFR 280.66. 
 
   * 40 percent reduction 
 
Underground Storage Tank (UST) Regulations. 
 
Non-compliance at the time of leak discovery with the UST regulations for preventing 
petroleum releases will be assessed as follows: 
 
 UST.001 Failure to comply with UST Design, Construction, Installation  
   Notification, or Change in Service. 
 
   40 CFR 280.20 – 280.21; 280.70- 280.71 
 
   * 10 percent reduction 
 
 
 
 



 
 UST.002 Failure to comply with UST General Operating Requirements.  40  
   CFR 280.30 – 280.34. 
 
   * 10 percent reduction. 
 
 UST.003 Failure to comply with General Requirements for all UST Systems, 
   Release Detection. 
 
   40 CFR 280.40 – 280.45 
 
   * 20 percent reduction 
 
 UST.004 Failure to comply with Out-of-Service UST Systems and Closure  
   Requirements.  40 CFR 280.72 0 280.74. 
 
   * 10 percent reduction 
 
 UST.005 Failure to comply with Financial Responsibility when required. 
 
   40 CFR 280.90 – 280.111; NRS 590.850.  (Responsible parties of  
   tanks not enrolled in the Petroleum Fund are not eligible for  
   reimbursement). 
 
   * 20 percent reduction 
 
   Note:  When non-compliance was the proximate cause of a discharge 
   to the environment, the responsible party is not eligible for   
   reimbursement. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



ATTACHMENT B 
 

STATE BOARD TO REVIEW CLAIMS 
REIMBURSEMENT REDUCTION POLICY- IMPLEMENTATION PROCEDURES 

 
NON-COMPLIANCE – definition 

 
Non-compliance is the determination by NDEP staff that the requirement(s) of the 
regulation(s) cited (40 CFR; NAC 459) have not been fulfilled as described below. 
 

DATE OF LEAK DISCOVERY- definition 
 

Date of leak discovery is the date that the responsible party knew or should have known that 
there was a contamination caused as a result of his tank system. 
 
Claim Review and Determination 
 
Prior to presentation to the Board, each claim and/or case evaluation shall be reviewed by the 
technical case manager for any factual evidence of non-compliance existing at the time of 
or any time after leak discovery. 
 
The review process shall include but not be limited to the review of any 
 

a. FOAV’s, 14 day notices, or notification letters of non-compliance issued by a 
regulatory entity, 

b. Information supplied by a regulatory entity or certified environmental manager 
(CEM), 

c. Information obtained from an inspection of the facility, 
d. Statements containing material facts 

 
The regulatory staff shall make a determination of compliance based on his/her review and 
send the owner a notification letter of apparent non-compliance as described in these 
procedures. 
 
In the absence of information to the contrary, the facility will be determined to be in 
compliance at the time of, or after, leak discovery. 
 
The owner, with a copy to both the owner’s agent and appropriate regulatory staff, will be 
advised be certified mail of a determination of apparent non-compliance no less than 30 days 
prior to presentation of a claim to the Board.  This notification will advise the owner that his 
claim(s) for reimbursement will not be presented to the Board until there has been resolution 
of the non-compliance issue in accordance with applicable enforcement policy. 
 
 
 



ACTION TAKEN FOR APPARENT NON-COMPLIANCE (LUST – leaking 
underground storage tank) 
 
Upon making the determination that a facility is in apparent non-compliance, the regulatory 
entity will notify the facility owner in writing of this determination and the reasons for such 
determination based on policy.  The owner will be allowed 15 days to submit an intent to 
comply, and 90 days to comply. 
 
At the end of 90 days, if such evidence has not been received by the regulatory entity, a 
notification will be sent by certified mail to the owner advising him that he has been found to 
be non-compliant.  This may result in the issuance of a Finding of Alleged Violation 
(FOAV). 
 
A LUST notification and a FOAV will contain the advisory that the processing of any claim 
for reimbursement will be delayed pending the receipt of a response from the owner, and any 
Petroleum Fund reimbursement may be reduced for a FOAV or determination of non-
compliance. 
 
ACTION TAKEN FOR APPARENT NON-COMPLIANCE (UST – underground 
storage tank) 
 
Upon making the determination (in accordance with UST regulations) that a federally 
regulated facility is in apparent non-compliance, the regulatory entity will notify the facility 
owner in writing of this determination and the reasons for such determination based on 
regulations.  The owner will be allowed 30 days to comply, submit an intent to comply, or 
show proof that he was in compliance. 
 
At the end of 30 days, if such evidence has not been received by the regulatory entity, 
notification will be sent by certified mail to the owner advising him that he has been found to 
be non-compliant. 
 
A UST notification will contain the advisory that the processing of any claim for 
reimbursement will be delayed pending the receipt of a response from the owner, and any 
Petroleum Fund reimbursement may be reduced for a determination of non-compliance. 
 
IMPLEMENTATION PROCEDURES 
 
An owner may request and be granted a postponement of the presentation of his/her case to 
the Board at any time. 
 
BOARD DETERMINATION OF REIMBURSEMENT REDUCTION 
 
Any reimbursement reduction determined by the Board shall become effective commencing 
with the claim such determination was made. 
 



The reimbursement reduction will also apply to all subsequent claims for that case, unless 
otherwise directed by the Board. 
 
Both the owner and the owner’s agent will be notified of the Board’s action. 
 
PROCEDURES FOR USING AND MODIFYINT THE SCHEDULE OF 
REIMBURSEMENT REDUCTION RECOMMENDATIONS 
 
Attachment A shall set forth the percentage reduction recommendations that the staff of the 
Petroleum Fund shall present to the Board. 
 
In the case of more than one non-compliance determination, the staff recommendation to the 
Board will list each as a separate item for the Board’s consideration and will recommend to 
the Board that any reimbursement awarded be reduced by the largest percentage associated 
with any single item. 
 
Modification of attachment A shall be by Board action. 
 
Prior to any modification becoming effective, a 90 day period shall elapse from the time of 
the Board action revising Attachment A.  Any revision shall not be retroactive, but apply 
only to those claims submitted or reviewed by the Board from the effective date onward. 
 
APPEAL 
 
The Board to Review Claims is the final authority within the NDEP of the reimbursement 
awarded to each claimant.  In cases of disagreement with recommendations or conclusions 
made by the staff of NDEP, the case will be placed on the agenda of a regularly scheduled 
Board meeting so that evidence and other information may be presented to the Board for 
their review. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



APPENDIX B. UST Inspection Checklist – See Attachement 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



APPENDIX C. NAC445A.347 
 

NEVADA ADMINISTRATIVE CODE 
 
 

445A.347 Notice Required 
 

1. Any person who owns or operated a facility or his designated agent shall notify the: 
 
 (a)  Division of emergency management of the department of motor vehicles and 
  public safety as soon as possible after he has knowledge of a release described 
  in subsection 2 that involves his facility.  The notice may be by telephone at 
  (775) 687-4240 during normal working hours or at (775) 687-5300 after  
  normal working hours. 
  
 (b) Director as soon as possible after he has knowledge of such a release, but not 
  later than the end of the first working day after the release.  The notice must 
  be by telephone at 800-992-0900, extension 4670 or (775) 687-4670. 
   
 

2. The following are subject to the note requirements of subsection 1: 
 
 (a) A release in a quantity equal to or greater than that which is required to be  
  reported to the National Response Center pursuant to 40 CFR Park 302. 
 
 (b) A release consisting of any quantity of pollutants, hazardous waste, as defined 
  in NRS 459.430, or contaminants, as defined in NRS 445.143, and the  
  pollutant, hazardous water or contaminant is not listed in 40 CFR 302.4. 
 

(c) A release consisting of a petroleum product: 
 
  (1) Which is release to the soil or other surfaces of land in a quantity  
   greater than 25 gallons; or 
   
  (2) Discovered on or in the groundwater or in at least 3 cubic yards of soil 
   during excavation of soil, subsurface exploration, monitoring of  
   groundwater or any other subsurface activity. 
 
 
 
 
 
 
 
 
 



APPENDIX D. LIST OF ACRONYMS 
 

40 CFR 280 Title 40 of the Code of Federal Regulations, Part 280 
BTEX  Benzene, toluene, ethybenzene, xylene 
CAP  Corrective Action Plan 
CCDHD Clark County District Health Department 
CEM  Certified Environmental Managers 
CERCLA Comprehensive Environmental Response, Compensation, and Liability Act 
EPA  Environmental Protection Agency 
FOAV&O Finding of Alleged Violation & Order 
LUST  Leaking Underground Storage Tank 
MCL  Maximum Contaminant Level 
NAC  Nevada Administrative Code 
NDEM  Nevada Division of Emergency Management 
NDEP  Nevada Division of Environmental Protection 
NRS  Nevada Revised Statutes 
NTEP  Not to Exceed Proposal 
Owner/Operator 
  Owner(s)/operator(s) 
ppm (mg/kg, mg/L) 
  Parts per million (milligrams/kilogram, milligrams/liter) 
ppb (ug/kg, ug/L) 
  Parts per billion (micrograms/kilogram, micrograms/liter) 
RCRA  Resource Conservation and Recovery Act 
SDWA  Safe Drinking Water Act 
TCLP  Toxicity Characteristic Leaking Procedure 
TPH  Total Petroleum Hydrocarbon 
UST  Underground Storage Tank 
VOC  Volatile Organic Compound 
WCDHD Washoe County District Health Department 
IDLH  Immediate Danger to Life or Health 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



APPENDIX E. COMMONLY ASKED QUESTIONS 
 
 

The Facts About Underground Storage Tanks 
 

Q:  Do I have to register my Underground Storage Tank (UST)? 
A:  Yes, if the tank meets the UST definition as described in 40 CRF 280. (see 
  attached definition) Registration of tank is separate from enrollment in the  
  Petroleum Fund. 
 
Q:  Do I have to enroll in the Petroleum Fund? 
A:  Regulations require that regulated tanks (as described in 40 CFR 280) are  
  required to show financial responsibility in the amount of one millon dollars.  
  One option to meet that requirement is enrollment in the State Petroleum  
  Fund.  Home heating oil tanks are automatically enrolled in the petroleum  
  fund;  therefore, no registration or enrollment fee is required. 
 
Q:  Is tank removal mandatory? 
A:  If you are currently using the tank, you do not have to remove it.  If the tank
  is regulated and you are not using the tank you will need to close it in  
  accordance with the regulations by either filling it with an inert solid material, 
  or by removing it from the ground.  Removing a tank from the ground  
  properly usually eliminates any potential future liability. 
 
Q:  What happens if I want an UST removed? 
A:  A State Certified Tank Handler (CTH) or Certified Environmental Manager 
  (CEM) may assist with all aspects of tank removal, minimizing paperwork 
  and inconvenience for you.  A reputable CTH or CEM can handle a variety
  of procedures for UST owners, including: tank registration; working with  
  CEM’s if you suspect a leak; and working with appropriate State Agencies.
  CEM’s must be used for corrective action work that exceed deductible for  
  tanks enrolled in the fund.       
 
Q:  If there has been a leak, what will the Petroleum Fund cover? 
A:  The State Petroleum Fund will reimburse costs associated with corrective  
  actions for tanks enrolled at the time of discovered leak.  Please refer to the 6 
  Tables listed below. 
 
 
 
 
 
 
 
 
 



If you have further questions please contact: 
 
If in Clark County: 
 
  Clark County Health Department 
  UST Program 
  P.O. Box 4426 
  625 Shadow Lane 
  Las Vegas, Nevada 89127 
  (702) 383-1274 
 
If in Washoe County: 
 
  Washoe County District Health Department 
  UST Program 
  P.O. Box 11130 
  1001 East Ninth Street 
  Reno, Nevada 89520 
  (775) 328-2400 
 
or:  Nevada Division of Environmental Protection 
  UST/LUST/Claims Branch 
  901 S. Stewart Street, Suite 4001 
  Carson City, Nevada 89710 
  (775) 687-9368 
  
 
 
 
 
 
 
 
 
 


